PART 717

FAIR CREDIT REPORTING

§717.1-§717.83

Subpart A—General Provisions
§717.1 Purpose.

(a) Purpose. The purpose of this part is to estab-
lish standards for Federal credit unions regarding
consumer report information. In addition, the pur-
pose of this part is to specify the extent to which
Federal credit unions may obtain, use or share
certain information. This part also contains a
number of measures Federal credit unions must
take to combat consumer fraud and related crimes,
including identity theft.

(b) [Reserved]

§717.2 Examples.

The examples in this part are not exclusive.
Compliance with an example, to the extent appli-
cable, constitutes compliance with this part. Ex-
amples in a paragraph illustrate only the issue
described in the paragraph and do not illustrate
any otherissue that may arise in this part.

§717.3 Definitions.

As used in this part, unless the context requires
otherwise:

(a) Act means the Fair Credit Reporting Act (15
U.S.C.1681et seq.).

(b) Affiliate means any company that is related
by common ownership or common corporate con-
trol with another company. For example, an affil-
iate of a Federal credit union is a credit union
service corporation (CUSO), as provided in 12 CFR
part 712, that is controlled by the Federal credit
union.

(c)[Reserved]

(d) Company means any corporation, limited li-
ability company, business trust, general or limited
partnership, association, or similar organization.

(&) Consumer means an individual.
(f) [Reserved]
(g) [Reserved]
(h)[Reserved]

(i) Common ownership or common corporate con-
trol means a relationship between two companies
s Aawmarhinkh.

(1) One company has, with respect to the
other company:
(i) Ownership, control, or power to vote 25
percent or more of the outstanding shares of
any class of voting security of a company,
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directly or indirectly,
more other persons;

(ii) Control in any manner over the elec-
tion of a majority of the directors, trustees, or
general partners (or individuals exercising
similar functions) of a company; or

(iii) The power to exercise, directly or
indirectly, a controlling influence over the
management or policies of a company, as the
NCUA determines; or

(iv) Example. NCUA will presume a
credit union has a controlling influence over the
management or policies of a CUSQ, if the CUSO
is 67% owned by credit unions.

(2) Any other person has, with respect to
both companies, a relationship described in
paragraphs (1)(1){E)—(G)(1)(ii) of this section.

() [Reserved]
(k) Medical information means:

(1) Information or data, whether oral or
recorded, in any form or medium, created by or
derived from a health care provider or the con-
sumer, that relates to—

(i) The past, present, or future physical,
mental, or behavioral health or condition of an
individual;

(i1)) The provision of health care to an
individual; or

(

111)
\1LiL)

or acting through one or

The payment for the provision of
health care to an individual.
(2) The term does not include:

(i) The age or gender of a consumer;

(ii) Demographic information about the
consumer, including a consumer’s residence
address or e-mail address;

(iii)) Any other information about a con-
sumer that does not relate to the physical,
mental, or behavioral health or condition of a
consumer, including the existence or value of

any insurance policy; or
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(iv) Information that does not identify a
specific consumer.

(I) Person means any individual, partnership,
corporation, trust, estate cooperative, association,
government or governmental subdivision or agen-
cy, or other entity.

(m) [Reserved]

(n)[Reserved]

(0) You means a Federal credit union.

Subpart D—Medical Information

§717.30 Obtaining or using
medical information in
connection with a
determination of eligibility for
credit.

(a) Scope. This section applies to:

(1) A Federal credit union that participates
as a creditor in a transaction; or

(2) Any other person that participates as a
creditor in a transaction involving a person
described in paragraph (1).

(b) General prohibition on obtaining or using
medical information. (1) In general. A creditor may
not obtain or use medical information pertaining
to a consumer in connection with any determina-
tion of the consumer’s eligibility, or continued eli-
gibility, for credit, except as provided in this sec-
tion.

(2) Definitions. (i) Credit has the same
meaning as in section 702 of the Equal Credit
Opportunity Act, 15 U.S.C. 1691a.

(ii) Creditor has the same meaning as in
section 702 of the Equal Credit Opportunity Act,
15 U.S.C. 1691a.

(iii) Eligibility, or continued eligibility, for
credit means the consumer’s qualification or fit-
ness to receive, or continue to receive, credit,
including the terms on which credit is offered.
The term does not include:

(A) Any determination of the con-
sumer’s qualification or fitness for employment,
insurance (other than a credit insurance
product), or other non-credit products or serv-
ices;

(B) Authorizing, processing, or docu-
menting a payment or transaction on behalf of
the consumer in a manner that does not involve
a determination of the consumer’s eligibility, or
continued eligibility, for credit; or

(C) Maintaining or servicing the con-
sumer’s account in a manner that does not

involve a determination of the consumer’s eligi-
bility, or continued eligibility, for credit.

(¢) Rule of construction for obtaining and using
unsolicited medical information. (1) In general. A
creditor does not obtain medical information in
violation of the prohibition if it receives medical
information pertaining to a consumer in connec-
tion with any determination of the consumer’s eli-
gibility, or continued eligibility, for credit without
specifically requesting medical information.

(2) Use of unsolicited medical information.
A creditor that receives unsolicited medical
information in the manner described in para-
graph (1) may use that information in connec-
tion with any determination of the consumers
eligibility, or continued eligibility, for credit to
the extent the creditor can rely on at least one
of the exceptions in §717.30(d) or (e).

(8) Examples. A creditor does not obtain
medical information in violation of the prohibi-
tion if, for example:

(i) In response to a general question
regarding a consumer’s debts or expenses, the
creditor receives information that the consumer
owes a debt to a hospital.

(ii) In a conversation with the creditor’s
loan officer, the consumer informs the creditor
that the consumer has a particular medical
condition.

(iii) In connection with a consumer’s
application for an extension of credit, the cred-
itor requests a consumer report from a con-
sumer reporting agency and receives medical
information in the consumer report furnished by
the agency even though the creditor did not
specifically request medical information from
the consumer reporting agency.

(d) Financial information exception for obtain-
ing and using medical information.

(1) In general. A creditor may obtain and
use medical information pertaining to a con-
sumer in connection with any determination of
the consumer’s eligibility, or continued eligi-
bility, for credit so long as:

(i) The information is the type of informa-
tion routinely used in making credit eligibility
determinations, such as information relating to
debts, expenses, income, benefits, assets, collat-
eral, or the purpose of the loan, including the
use of proceeds;

(ii) The creditor uses the medical informa-
tion in a manner and to an extent that is no
less favorable than it would use comparable
information that is not medical information in a
credit transaction; and
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(iii) The creditor does not take the con-
sumer’s physical, mental, or behavioral health,
condition or history, type of treatment, or prog-
nosis into account as part of any such deter-
mination.

(2) Examples. (1) Examples of the types of
information routinely used in making credit
eligibility determinations. Paragraph (d)(1)(i) of
this section permits a creditor, for example, to
obtain and use information about:

(A) The dollar amount, repayment
terms, repayment history, and similar informa-
tion regarding medical debts to calculate,
measure, or verify the repayment ability of the
consumer, the use of proceeds, or the terms for
granting credit;

(B) The value, condition, and lien
status of a medical device that may serve as
collateral to secure a loan;

(C) The dollar amount and continued
eligibility for disability income or benefits
related to health or a medical condition that is
relied on as a source of repayment; or

(D) The identity of creditors to whom
outstanding medical debts are owed in connec-
tion with an application for credit, including but
not limited to, a transaction involving the
consolidation of medical debts.

(ii) Examples of uses of medical informa-
tion consistent with the exception. (A) A con-
sumer includes on an application for credit
information about two $20,000 debts. One debt
is to a hospital; the other debt is to a retailer.
The creditor contacts the hospital and the
retailer to verify the amount and payment
status of the debts. The creditor learns that
both debts are more than 90 days past due. Any
two debts of this size that are more than 90
days past due would disqualify the consumer
under the creditor’s established underwriting
criteria. The creditor denies the application on
the basis that the consumer has a poor repay-
ment history on outstanding debts. The creditor
has used medical information in a manner and
to an extent no less favorable than it would use
comparable non-medical information.

(B) A consumer indicates on an applica-
tion for a $200,000 mortgage loan that she
receives $15,000 in long-term disability income
each year from her former employer and has no
other income. Annual income of $15,000, regard-
less of source, would not be sufficient to support
the requested amount of credit. The creditor
denies the application on the basis that the pro-
jected debt-to-income ratio of the consumer does

not meet the creditor’'s underwriting criteria.
The creditor has used medical information in a
manner and to an extent that is no less favor-
able than it would use comparable non-medical
information.

(C) A consumer includes on an applica-
tion for a $10,000 home equity loan that he has
a $50,000 debt to a medical facility that special-
izes in treating a potentially terminal disease.
The creditor contacts the medical facility to
verify the debt and obtain the repayment his-
tory and current status of the loan. The creditor
learns that the debt is current. The applicant
meets the income and other requirements of the
creditor’s underwriting guidelines. The creditor
grants the application. The creditor has used
medical information in accordance with the
exception.

(iii) Examples of uses of medical informa-
tion inconsistent with the exception. (A) A con-
sumer applies for $25,000 of credit and includes
on the application information about a $50,000
debt to a hospital. The creditor contacts the hos-
pital to verify the amount and payment status
of the debt, and learns that the debt is current
and that the consumer has no delinquencies in
her repayment history. If the existing debt were
instead owed to a retail department store, the
creditor would approve the application and
extend credit based on the amount and repay-
ment history of the outstanding debt. The cred-
itor, however, denies the application because the
consumer is indebted to a hospital. The creditor
has used medical information, here the identity
of the medical creditor, in a manner and to an
extent that is less favorable than it would use
comparable non-medical information.

(B) A consumer meets with a loan
officer of a creditor to apply for a mortgage loan.
While filling out the loan application, the con-
sumer informs the loan officer orally that she
has a potentially terminal disease. The con-
sumer meets the creditor’s established require-
ments for the requested mortgage loan. The
loan officer recommends to the credit committee
that the consumer be denied credit because the
consumer has that disease. The credit com-
mittee follows the loan officer’s recommendation
and denies the application because the con-
sumer has a polentially terminal disease. The
creditor has used medical information in a
manner inconsistent with the exception by
taking into account the consumer’s physical,
mental, or behavioral health, condition, or his-
tory, type of treatment, or prognosis as part of
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a determination of eligibility or continued eligi-
bility for credit.

(C) A consumer who has an apparent
medical condition, such as a consumer who uses
a wheelchair or an oxygen tank, meets with a
loan officer to apply for a home equity loan. The
consumer meets the creditor's established
requirements for the requested home equity
loan and the creditor typically does not require
consumers to obtain a debt cancellation con-
tract, debt suspension agreement, or credit
insurance product in connection with such
loans. However, based on the consumer’s
apparent medical condition, the loan officer rec-
ommends to the credit committee that credit be
extended to the consumer only if the consumer
obtains a debt cancellation contract, debt
suspension agreement, or credit insurance
product. The credit committee agrees with the
loan officer’s recommendation. The loan officer
informs the consumer that the consumer must
obtain a debt cancellation contract, debt suspen-
sion agreement, or credit insurance product to
qualify for the loan. The consumer obtains one
of these products from a third party and the
creditor approves the loan. The creditor has
used medical information in a manner incon-
sistent with the exception by taking into
account the consumer’s physical, mental, or
behavioral health, condition, or history, type of
treatment, or prognosis in setting conditions on
the consumer’s eligibility for credit.

(e) Specific exceptions for obtaining and using
medical information. (1) In general. A creditor may
obtain and use medical information pertaining to
a consumer in connection with any determination
of the consumer’s eligibility, or continued eligi-
bility, for credit—

(i) To determine whether the use of a
power of attorney or legal representative that is
triggered by a medical event or condition is nec-
essary and appropriate or whether the con-
sumer has the legal capacity to contract when a
person seeks to exercise a power of attorney or
act as legal representative for a consumer based
on an asserted medical event or condition;

(i) To comply with applicable require-
ments of local, State, or Federal laws;

_____ at the
request, whether the consumer qualifies for a
legally permissible special credit program or
credit-related assistance program that is—

(A) Designed to meet the special needs
of consumers with medical conditions; and

(B) Established and
pursuant to a written plan that—
(1) Identifies the class of persons that
the program is designed to benefit; and
(2) Sets forth the procedures and
standards for extending credit or providing
other credit-related assistance under the pro-
gram.

(iv) To the extent necessary for purposes
of fraud prevention or detection;

(v) In the case of credit for the purpose of
financing medical products or services, to deter-
mine and verify the medical purpose of a loan
and the use of proceeds;

(vi) Consistent with safe and sound prac-
tices, if the consumer or the consumer’s legal
representative specifically requests that the
creditor use medical information in determining
the consumer’s eligibility, or continued eligi-
bility, for credit, to accommodate the consumer’s
particular circumstances, and such request is
documented by the creditor;

(vii) Consistent with safe and sound prac-
tices, to determine whether the provisions of a
forbearance practice or program that is trig-
gered by a medical event or condition apply to
a consumer;

(viii) To determine the consumer’s eligi-
bility for, the triggering of, or the reactivation of
a debt cancellation contract or debt suspension
agreement if a medical condition or event is a
triggering event for the provision of benefits
under the contract or agreement; or

(ix) To determine the consumer’s eligi-
bility for, the triggering of, or the reactivation of
a credit insurance product if a medical condition
or event is a triggering event for the provision
of benefits under the product.

(2) Example of determining eligibility for a
special credit program or credit assistance pro-
gram. A not-for-profit organization establishes a
credit assistance program pursuant to a written
plan that is designed to assist disabled veterans
in purchasing homes by subsidizing the down
payment for the home purchase mortgage loans
of qualifying veterans. The organization works
through mortgage lenders and requires mort-
gage lenders to obtain medical information
about the disability of any consumer that seeks
to qualify for the program, use thai information
to verify the consumer’s eligibility for the pro-
gram, and forward that information to the
organization. A consumer who is a veteran
applies to a creditor for a home purchase mort-
gage loan. The creditor informs the consumer
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